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necessarily reflect those of the Bingham Centre for the Rule of Law, the Investment Treaty Forum or Jones 
Day.  
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Summary 

1. The United States and the European Union are currently engaged in negotiations on 
the Transatlantic Trade and Investment Partnership (TTIP). TTIP primarily aims to 
align regulations and remove non-tariff barriers between the two blocs. It also 
includes a chapter on the treatment of foreign investment and establishes a 
dedicated regime of ad hoc arbitration for the settlement of investor-State disputes. 
If concluded, TTIP will become a landmark agreement between two of the world’s 
biggest and richest economic powers. 
 

2. Supporters of TTIP argue that it will unleash prosperity and economic development 
on both sides of the Atlantic. Opponents, however, question those economic 
predictions and raise a number of concerns related to the rule of law, including the 
lack of transparency with which negotiations have been undertaken and the role of 
specialised investor-State dispute settlement (ISDS) mechanisms, like arbitration, in 
regulating relations between investors and the states in which they invest. 
Opponents further contend that TTIP may lead to lowering health, food and 
agriculture standards in Europe. 
 

3. On 13 October 2015, the Global Rule of Law Exchange program at the Bingham 
Centre for the Rule of Law convened, in partnership with the Investment Treaty 
Forum (ITF) and the support of Law firm Jones Day an evening discussion entitled 
International Economic Agreements and the Rule of Law – the Case of the 
Transatlantic Trade and Investment Partnership (TTIP). The conference attracted 
about 100 participants from the legal profession, government, academia and civil 
society.  

 
4. Panelists presented different viewpoints on the advantages and disadvantages, pros 

and cons of TTIP. Presentations contextualised trade agreements, for example 
through comparisons with existing WTO agreements. The focus of the conversation 
was also on the Investment State Dispute Settlement (ISDS) mechanism as it relates 
to the rule of law (transparency, accountability, etc). Moreover, presenters 
questioned whether investment treaties (and ISDS) actually lead to more investments; 
debated the relevance of relying on international mechanisms such as dispute 
resolution instruments to protect investment as opposed to domestic courts (i.e. local 
remedies); and discussed the impact of TTIP and ISDS  on the amount of disputes 
and arbitrations. On the whole, the roundtable provided participants with an 
opportunity to hear different and differing opinions about TTIP. The ensuing 
questions and answers session tackled issues such as ISDS and the rule of law and 
the usefulness of the proposed Supreme Investment Court, among other things.  
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Event Briefing 

The following summarises the main points that came out from the evening’s discussion. For further 

resources provided by speakers, please see page 10 below.   

 

1. Background to TTIP. The United States and the European Union are currently 

engaged in negotiations on the Transatlantic Trade and Investment Partnership 

(TTIP). TTIP primarily aims to align regulations and remove non-tariff barriers 

between the two blocs. It also includes a chapter on the treatment of foreign 

investment and establishes a dedicated regime of ad hoc arbitration for the 

settlement of investor-State disputes. If concluded, TTIP will become a landmark 

agreement between two of the world’s biggest and richest economic powers. 

 

2. Issues for discussion. Supporters of TTIP argue that it will unleash prosperity and 

economic development on both sides of the Atlantic. Opponents, however, question 

those economic predictions and raise a number of concerns related to the rule of 

law, including the lack of transparency with which negotiations have been 

undertaken and the role of specialised investor-State dispute settlement (ISDS) 

mechanisms, like arbitration, in regulating relations between investors and the states 

in which they invest. Opponents further contend that TTIP may lead to lowering 

health, food and agriculture standards in Europe.  

 

3. Economics behind international trade. One of the panelist argued that the number 

of free trade agreements has mushroomed over the past few decades, driven in part 

by the WTO, although there are also regional agreements, such as North American 

Free Trade Agreement and recently the Trans Pacific Partnership. There is a body of 

evidence suggesting that international trade can be beneficial on various grounds. 

First, it is thought to lower prices for consumers. International trade also offers more 

choice, meaning that consumers can buy products that they otherwise wouldn’t be 

able to. The second point – which has important political implications – is that 

international trade leads to higher wages, as some evidence would suggest. This is 

particularly the case of companies or firms that are associated with international 

trade, such as exporting firms. Lastly, the literature is divided, but some research 

finds that international trade does lead to more competition and product and 

process innovation for all sorts of industries. 

 

4. Adverse effects of international trade. But, whilst it may be helpful to have rules as 

the previous paragraph points out, international trade can also have negative 

consequences for certain parts of the population. On the whole, there is not enough 

evidence to suggest that investment agreements, ISDS and Bilateral Investment 

Treaties actually lead to more investments (one speaker presented evidence 

suggesting that around 80% of the world’s investment happens outside these kinds 

of protections2). Because of international trade, governments often speed up 

structural changes in their economy, and some industries shrink or sometimes 

entirely disappear. Lots of countries are moving towards the services industry and 

                                                           
2 The speaker provided the example of Brazil, which is reportedly the fourth largest recipient of global 
investment and which has not ratified any treaty.  
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away from agriculture and manufacturing, which entails massive job cuts and/or 

worsening employment conditions (e.g. the textile industry in Britain, where only 

some niche industry remain).  Another point about international trade is in effect a 

collective action problem: its benefits are spread across a large number of people, 

meaning that people profit from lower prices, but the benefits per person are quite 

small. On the other hand, costs are usually concentrated on very small groups that 

have an incentive to act politically and push through their special interests. As 

economists would remark, therefore, rules can lead to adverse outcomes, such as 

lobbying and power capture. This is demonstrated in the recent agreement on the 

Trans Pacific Partnership (TPP), where pharmaceutical companies enjoyed some 

exceptions.  

5. TTIP and parallels with other trade agreements. Some parallels were drawn in the 

discussion between TTIP and the current World Trade Organization (WTO) system. 

As one speaker remarked, under the WTO treaties, signatory states can challenge 

each other’s laws and regulations under an independent WTO tribunal. They have 

done this roughly 500 times (of which the US and the EU have brought about 200 

cases altogether3). Some of the claims range between discriminatory treatment; 

trade restrictions imposed without good evidence; failure to provide protection for 

intellectual property rights; and unlawful subsidies. The US and other countries have 

brought claims against the EU in some of the areas where TTIP is most controversial. 

For example the US and Canada gained a right from a WTO tribunal to take 

around one hundred million dollars because the EU had banned hormone-treated 

beef without assessing the evidence. As a result, states tend to comply with WTO 

rulings, and change their laws accordingly. The idea behind TTIP would be to build 

on this regime, since it will likely go further in removing tariffs on goods, aligning 

regulations and recognizing each other’s professional qualifications and 

procurement standards.  

6. Regulatory convergence. As one speaker remarked, the real focus of TTIP is not so 

much on tariffs4, but rather on regulation. A frequent concern with TTIP revolves 

around the lowering of health, environmental or technical standards across both 

blocs, even though many EU countries maintain FTA reservations preserving their 

rights to limit who can provide publicly funded health and educational services. 

However, as one speaker pointed out, alignment or convergence has existed for a 

while, for example in civil aviation, where both the EU and the US recognise each 

other’s certification systems and standards. As well, the international organisation 

CODEX has established quality standards – recognised on both sides of the Atlantic 

- for food additives, veterinary drugs and pesticides. Both parties to the negotiation 

are free to recognise where standards cannot be consistent, and have done so as 

well (e.g. chemicals). 

7. Investment State Dispute Settlement (ISDS). During the conference, differing views 

were expressed with regards to the utility, advantages and disadvantages of an 

                                                           
3 A case in point here is the ongoing dispute over subsidies awarded to Airbus and Boeing by the EU and 
the US. Other examples include the Dominican Republic, Indonesia and several other countries claiming 
that Australia’s plain tobacco packaging law fails to protect intellectual property, as it is required to do 
under the WTO TRIPS agreement.  
4 Tariffs between the US and EU are already very low. 
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investment chapter and ISDS mechanisms. These points can be roughly summarised 

as follows: 

a. Insulating investor’s profits versus promoting fairness and impartiality. One 

speaker challenged the view according to which ISDS could be seen as a 

mechanism to insulate an investor’s profits, allowing them to challenge laws, 

regulations or court decisions that cut into their profit margins. Instead, he 

argued, fairness is a keystone to ISDS. Lost profits are a measure of damages, 

and do not automatically pave the way for demanding reparations. Investment 

treaties do not guarantee a company any right to profit, but rather guarantee 

some standards and values such as the right to non-discrimination or 

compensation in case of expropriation. In line with the rule of law, he 

concluded, ISDS is a mechanism by which the state and investors benefit from 

an impartial hearing of their dispute without any influence of politics, 

nationalism or public opinion.  

b. Transparency. The speaker continued by arguing that governments and investors 

are free to provide the public as much information as they like, and that it is 

ultimately government’s choice to disclose as much information as they want. 

The United States and Canada are champions of transparency. There are 

websites where the parties to the dispute provide free information on a number 

of cases, including the awards, the memorials, the procedural vision, and where 

hearings are streamed live. He suggested that NGOs are also involved in ISDS 

process through the ‘amicus briefs’5.     

The speaker claimed that some states have been slower to embrace 

transparency.  In response to this, the United Nations Commission on 

International Trade Law (UNCITRAL) is preparing the Mauritius Convention6, 

which opened for signature in March 2015. The Convention includes a number 

of procedural rules for making information on investor-State arbitrations arising 

under investment treaties publicly available. Parties to a set investment treaty can 

agree to make these rules retroactive as well7.  

c. The regulatory powers of states. A point of contention related to the extent to 

which ISDS limits the government’s ability to regulate. It should be borne in 

mind, one speaker argued, that nothing in investment treaties requires states to 

change their domestic regulations. No arbitrator can tell a state what the content 

of its own legislation should be. What arbitrators do effectively is to rule on 

damages that should be awarded to an investor if it has been harmed by the 

state’s actions. Another speaker opined that ISDS does not limit the ability of 

governments to issue regulations in very specific areas, such as public health, 

environment, and public safety. In fact, TTIP negotiators have suggested there 

will be a number of carve-outs, such as health.  

                                                           
5 Of note, the amicus curiae briefs that are submitted by third parties usually take the form of legal opinions, 
testimonies or learned treatises. Canada and The United States have encouraged the submission of amicus 
briefs and have agreed to make their hearings public. The extent to which NGOs are able to present amicus 
curiae briefs and the extent to which these are taken into account is disputed, not least by the NGOs 
themselves.  
6 Formally known as the United Nations Convention on Transparency in Treaty-based Investor-State 
Arbitration.  
7 Sixteen states (including a number from Europe, the United States, Congo and the Syrian Arab Republic) 
have signed and only one of them (Mauritius) has ratified the Mauritius Convention.  
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d. Reliability of legal systems in the EU and the US, and need for additional 

protection for investors. Although one could be led to believe that both 

jurisdictions benefit from well-developed court systems, a speaker argued this 

does not apply uniformly across the board. Investors could therefore receive 

unfair treatment in some situations.. The arbitrators have to be independent and 

impartial, and there are methods for challenging their decisions, the speaker 

continued. Another panellist challenged this view, suggesting that on balance, 

the US and the EU have fairly well developed legal systems. There is a well 

established trade relationship between both blocs, and there does not appear to 

be evidence suggesting that this apparent imbalance in legal and judicial 

systems has an actual impact. Agreements such as TTIP – which it was argued 

does not demand that companies exhaust local remedies - could lead to tip the 

balance in favour of international remedies for solving disputes. As a panellist 

retorted, this approach may not sufficiently acknowledge that obtaining 

reparations through local courts can be a lengthy procedure in some countries, 

however..  

e. Who benefits from ISDS. The OECD has shown that only 8 percent of cases 

concerns multi-nationals, with the actual majority brought by small businesses 

and individuals seeking to protect their rights. Large corporations have enough 

leverage to avoid using ISDS, which they tend to see as a measure of last resort. 

They can pressure the government in other ways. It is also misguided to think 

that ISDS provides investors with special rights. 

8. Investment protection provisions. Data was provided, according to which eleven EU 

member states already have investment protection agreements with the US, lasting a 

combined 200 years. US investors have brought nine claims under these 

agreements, of which only one resulted in awarding damages to a US investor. 

However, one speaker stressed that under TTIP, the UK and the EU will be opening 

themselves up to their largest investor (the USA), which also holds the largest share 

of investment arbitration cases. Evidence from an LSE study8 was presented, which 

suggests that an ISDS chapter in TTIP would incentivise the number of claims not 

presented in UK courts, and that the costs of defending cases would be much higher 

than is currently the case. Another point made is that TTIP would provide for the 

possibility to sue governments. In the event where states are on the losing end and 

are required to pay compensations, these costs are eventually transferred onto tax 

payers . So, companies may in effect be using ISDS as a sort of ‘insurance’ to 

transfer risks onto citizens of the host country. Moreover, it was argued, there is very 

little that is demanded from companies in return (e.g. in terms of human rights or 

environmental considerations). It was suggested that a way around this problem 

would be for corporations to hedge their risks in other ways, e.g. through political 

risk insurance that is available from government, the World Bank, and a number of 

banks based in the UK and elsewhere.  

 

 

                                                           
8 See for example: N. Skovgaard Poulsen, L, Bonnicha, J, Webb Yackee J, 2013, To the department for 
business innovation and skills: Costs and benefits of an EU-USA Investment protection treaty, LSE 
http://is.gd/lQ1AOj   

http://is.gd/lQ1AOj
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Questions and Answers 

9. The conference drew to a close with a series of questions and comments from the 

audience. Highlights include the need for a Supreme Investment Court9, but it 

received little support, with panelists also questioning its feasibility. Participants also 

questioned whether ISDS promotes the rule of law, suggesting instead that a better 

approach would be to address structural deficiencies in the justice system of 

developing countries. The idea of applying human rights and environmental 

standards to companies operating within TTIP was also raised and discussed.  

 

Biographical Information 

1. Ruth Bergan, Coordinator, The Trade Justice Movement 

Ruth Bergan is the Coordinator of the trade justice movement and provides the 

membership with policy and advocacy expertise across a range of trade issues. She 

recently published a report outlining the implications that TTIP could have for the 

achievement of the Sustainable Development Goals and a separate report on the UK 

investment protection regime (forthcoming). Ruth has worked for a number of NGOS 

including Oxfam and Homeworkers Worldwide, she is a fellow of the Clore Social 

Leadership programme. 

2. Andrew Coop, Senior Legal Adviser, EU and International Trade, Department for 

Business, Innovation & Skills 

Andrew Coop leads on international trade and investment law at the UK Department for 

Business, Innovation & Skills. Qualified in England and New Zealand, his background 

also includes private and public sector practice in commercial dispute resolution and 

energy sector regulation. 

3. Dr. Dennis Novy, Associate Professor, Department of Economics, University of 

Warwick, UK 

Dennis Novy is Associate Professor of Economics at the University of Warwick. He is also 

a research fellow at the Centre for Economic Policy Research (CEPR) and an associate at 

the Centre for Economic Performance (CEP) at the London School of Economics. He 

received a PhD from the University of Cambridge and works in the fields of international 

trade, international economics and macroeconomics.  Dennis was the Specialist Adviser 

to the House of Lords in 2013/14 for their inquiry into the Transatlantic Trade and 

Investment Partnership (TTIP). Dennis has been a recent visitor at the Federal Reserve 

Bank of New York, the Federal Reserve Bank of St. Louis, the University of California, 

Davis and the University of Munich. 

4. Baiju Vasani, Partner, Jones Day 

Baiju Vasani is an international arbitration lawyer and arbitrator. He has served as 

counsel and arbitrator for parties from more than 30 countries on five continents, 

                                                           
9 The premise of this idea is that it would infuse investment treaties like TTIP with more credibility, trust and 
transparency. 
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including international arbitrations involving ICSID, ICC, LCIA, ICDR, SIAC, UNCITRAL 

Rules, bilateral investment treaties (BITs), the Energy Charter Treaty, NAFTA, DR-CAFTA, 

and public international law. He also has advised States on the negotiation and drafting 

of treaties. 

Baiju has particular experience in energy (generation, transmission, and distribution), oil 

and gas (both upstream and downstream), mining (including coal, gold, silver, silica, 

and uranium), cement, and other large-scale project disputes in Eastern Europe, Africa, 

the Middle East, Central Asia, the Indian subcontinent, and Latin America. He currently 

serves as lead counsel on several investor-state arbitrations, including Vladislav Kim and 

others v. Uzbekistan, Federal Elektrik and others v. Uzbekistan, and WWM v. 

Kazakhstan, as well as on various complex international commercial arbitrations. His 

representations prior to joining Jones Day include two multimillion dollar merits awards 

at ICSID in Duke Energy International Peru Investments No. 1, Ltd. v. Peru (including a 

successful annulment challenge) and Duke Energy Electroquil Partners and Electroquil 

SA v. Ecuador and a multimillion dollar settlement in the ICC case of UEG Araucaria 

Ltda. v. Companhia Paranaense de Energia Ltda. 

Baiju is a Fellow of the Chartered Institute of Arbitrators and is on the arbitrator panels 

of various institutions worldwide. He previously served as an Adjunct Professor of Law at 

Georgetown University and also has given visiting lectures at, among other universities, 

Harvard, Northwestern, Vanderbilt, Columbia and SOAS. He is currently a Visiting 

Lecturer on Investor-State Arbitration at the University of Bedfordshire. 

5. N. Jansen Calamita, Investment Treaty Forum, British Institute of International and 

Comparative Law 

N. Jansen Calamita is Senior Research Fellow and Director of the Investment Treaty 

Forum at the British Institute of International and Comparative Law.  He has previously 

held posts at the University of Birmingham, the Faculty of Law at the University of 

Oxford, and George Mason University.  He is a sometime visiting fellow of Mansfield 

College, Oxford, and the University of Vienna. 

Prior to entering academics, Mr. Calamita served in the Office of the Legal Adviser in 

the U.S Department of State (International Claims and Investment Disputes Division) and 

as a member of the UNCITRAL Secretariat.  He began his career in private practice in 

New York.  He holds a Juris Doctor magna cum laude (Boston) and a Bachelor of Civil 

Law (Oxford).  He continues to advise governments on matters relating to the law of 

foreign investment and international dispute resolution issues. 

Mr. Calamita’s research is in general public international law, the international law of 

investment, and international dispute settlement.  He is a Consultative Expert to the 

United Nations Conference on Trade and Development and a member of the editorial 

board of the Yearbook of International Law and Policy.  His publications include, “The 

Rule of Law, Investment Treaties, and Economic Growth: Mapping Normative and 

Empirical Questions” in J. Jowell et al (eds.), The Importance of the Rule of Law in 

Promoting Development (2015); “Dispute Settlement Transparency in Europe’s Evolving 

Investment Treaty Policy,” 15 Journal of World Investment & Trade 645-678 (2014); and 

“The Making of Europe’s International Investment Policy: Uncertain First Steps,” 39 Legal 

Issues of Economic Integration 301-330 (2012).  He is the Editor (with M. Sattorova) of 
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The Regionalization of Investment Treaty Arrangements: Developments and Implications 

(2015). 

 

Timeline – TTIP negotiations 

As an indicative measure, the following presents a timeline for the TTIP process, taken from the UK 

Parliament House of Commons Library10. There are many sources of information relating to TTIP, 

with a range of perspectives and interests represented, and a range of different matters raised, 

proving timelines, context, updates on recent events and calendars of ongoing discussions and 

upcoming events. Among them, for example, are the European Commission’s TTIP page (see 

here), the STOP TTIP coalition (see here), and the US government’s Office of the United States 

Trade Representative (see here).  

 

Date    Description 

14 June 2013 Meeting of the EU Foreign Affairs Council, at which Member 

States approved the Commission’s negotiating mandate, allowing 

it to formally commence talks with the US. 

17 June 2013 Negotiations ‘launched’ at the G8 summit at Lough Erne. 

8-12-July 2013 First negotiating round, at which 24 working groups, each 

representing a policy or trade area that might be included in the 

agreement, were established. 

11-15 Nov 2013 Second TTIP negotiating round (postponed from early October 

due to US Government shutdown). Talks focussed on investment, 

services, regulatory issues, and energy and raw materials. 

16-20 Dec 2013 Third TTIP negotiating round. The submission of an impact 

assessment by the US International Trade Commission meant 

deliberations on tariff elimination could take place for the first 

time at this meeting. Other areas of discussion included 

regulatory co-operation and public procurement. 

21 January 2014 European Commission announces freeze of negotiations over the 

investment chapter of the TTIP, pending the outcome of a three-

month consultation, beginning in early March. 

17-18 February 2014 Stock-taking exercise with then EU Commissioner Karel De Gucht 

and US Trade representative Michael Froman. Mr De Gucht 

noted that the ‘marked-out’ areas of difference between the 

parties were ‘still larger than the common ground’. 

28 February 2014 Informal meeting of Foreign Affairs Council (EU trade ministers) 

in the presence of trade commissioner Karel De Gucht. 

                                                           
10 Source: Dominic Webb, The Transatlantic Trade and Investment Partnership, House of Commons Library, 

Briefing Paper Nbr 06688, Oct 15 

 

http://ec.europa.eu/trade/policy/in-focus/ttip/documents-and-events/#_events
https://stop-ttip.org/timeline/
https://ustr.gov/ttip
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10-14 March 2014 Fourth TTIP negotiating round. 

26 March 2014 President Obama visits Brussels for an EU-US summit. 

19-23 May 2014 Fifth TTIP negotiating round, Arlington Virginia. 

14-18 July 2014 Sixth TTIP negotiating round in Brussels. The European 

Commission published a document in July 2014 outlining the 

state of play of the TTIP negotiations after the sixth round of 

negotiations. 

29 Sep – 3 Oct 2014 Seventh negotiating round, Maryland, US. The Commission 

published a report on this round of negotiations. 

13 January 2015 Publication of European Commission’s analysis of responses to its 

consultation on ISDS. 

2 – 6 February 2015 Eighth formal negotiating round in Brussels. 

20 – 24 April 2015 Ninth round of negotiations, New York. The Commission 

published a report on this round of negotiations. 

13 – 17 July 2015 Tenth negotiating round, Brussels. The European Commission’s 

report is here. 

 

Additional Resources  

The following additional resources and information have been provided by speakers, who were 

asked if they would like to provide one or two references or further resources which are available 

online.  

1. Dennis Novy 

 "TTIP: Is free trade coming to the North Atlantic?" This is a piece on TTIP I wrote a 
whileago. It's easy to read and gives an overview of some of the main issues. 
http://cep.lse.ac.uk/pubs/download/cp437.pdf 
 

 House of Lords report on TTIP for general background information and some 
more depth on UK-specific issues. It is available here: 
http://www.publications.parliament.uk/pa/ld201314/ldselect/ldeucom/179/179.
pdf 

 

2. Ruth Bergan 

 Trade Justice Movement, TTIPing Away the Ladder – How the EU-US trade deal 
could undermine the Sustainable Development Goals, http://is.gd/mhLSxa  
 

 Speaking notes:  
 

(see next page) 

 

http://cep.lse.ac.uk/pubs/download/cp437.pdf
http://www.publications.parliament.uk/pa/ld201314/ldselect/ldeucom/179/179.pdf
http://www.publications.parliament.uk/pa/ld201314/ldselect/ldeucom/179/179.pdf
http://is.gd/mhLSxa


Briefing: International Economic Agreements and the Rule of Law – the case of the Transatlantic Trade and Investment 

Partnership (TTIP) 11/12 

Investment Protection in TTIP, presentation notes 

Ruth Bergan 

October 2015 

Do investment treaties increase investment? 

The original aim of Bilateral Investment Treaties and International Investment 

Agreements was to offer an additional layer of protection, on top of any commercial 

contracts that they might have, to investors in contexts where the investment environment 

was felt to be too unstable. One of the arguments was that this would encourage 

investment in developing countries and help contribute to growth and development 

there. For this reason, the UK’s existing BITs are almost exclusively with countries that 

were somewhere on the developing country spectrum at the time they were signed. We 

have no treaties with the countries which are our biggest sources of inward investment: 

the Netherlands or the US.  

The jury is out as to whether investment treaties increase investment. Most of the world’s 

investment (around 80%) happens outside of these kinds of protections. Brazil, the 

world’s fourth largest recipient of global investment, has never ratified a treaty. Various 

studies come to different conclusions about the impact that they have (see for example 

World Bank – Do BITs attract FDI? Only a bit... and they could bite). Most of the 

evidence is that investors look first at other factors, including available infrastructure, 

relevant skill level of the labour force, the availability of raw materials, the size and 

proximity of target markets and so on.  

Investment protection in TTIP and its implications for the UK 

Most UK investment treaties are with capital-importing countries, which don’t have 

investments here. Under TTIP, the UK and the EU will be opening themselves up to cases 

from our single largest investor (around 27% of total inward FDI to the UK) and also the 

country with the largest share of investment arbitration cases (about 20%). LSE study 

argues that an ISDS chapter in TTIP would incentivise claims that would not have been 

brought under existing UK domestic law, that the costs of defending cases would be 

higher under TTIP than in domestic courts (around $8 million per case according to the 

OECD). The same study finds that ISDS protection in TTIP would not contribute to 

increased investment in the UK. 

Does TTIP need to offer additional protection to investors? 

Some argue that US states and EU member states do not offer sufficient protection. 

However, if that’s the case, it hasn’t put the investors off so far: the EU and US are 

already each other’s largest trade and investment partners, in many sectors by a very 

significant margin. There is no empirical evidence to suggest that transatlantic investors 

require this additional protection in order to invest. The EU and US have the most well-

developed institutions in the world. Yet the EU’s  most recent proposal for ISDS in TTIP 

doesn’t even demand that companies exhaust local remedies before they proceed to 

international arbitration, exhaustion of domestic remedies being a principle of 

customary international law. (P13-14 of the EU’s new proposal: either submit a claim no 

more than 3 years after the discrimination occurred or exhaust local remedies). 

 

 

http://investmentpolicyhub.unctad.org/IIA/CountryBits/221#iiaInnerMenu
http://www-wds.worldbank.org/external/default/WDSContentServer/IW3P/IB/2003/09/23/000094946_03091104060047/additional/105505322_20041117160010.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/260380/bis-13-1284-costs-and-benefits-of-an-eu-usa-investment-protection-treaty.pdf
http://trade.ec.europa.eu/doclib/docs/2015/september/tradoc_153807.pdf
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Implications for taxpayers and policy making 

The protection on offer under investment agreements is in the form of the ability to sue 

governments outside of domestic courts if a policy or its implementation is felt to have 

had a negative impact on the company’s investment, whether or not a company has a 

contract with the government. But government money is taxpayers’ money. So in effect, 

the investment protection regime allows companies to transfer their business risks to 

citizens of the host country. And the extent of the liability is extended beyond what the 

UK currently has in terms of relations with the US, because we’re no longer talking only 

about investors with whom governments have a specific contract (which would normally 

include procedures for investment protection) but to any investor operating in their 

country, including for example shareholders.  

Despite having the effect of a protection policy offered to business by taxpayers, the 

existing investment protection regime demands very little of the businesses in return for 

this additional protection (the OECD finds that only 1% of treaties refer to ‘human 

rights’, 10% refer to environmental considerations). There are no clauses that require 

business to contribute to host country goals in terms of social or environmental, or even 

economic goals in order to benefit from treaty protections. The examples of tribunals 

taking these factors into account are limited.  

One of the impacts of the system is what we refer to as ‘policy chill’, whereby 

governments are reluctant to take policy decisions because they fear an ISDS case. 

We’ve seen a number of countries (including New Zealand) waiting for the outcome of 

the Philip Morris cases before implementing legislation on plain cigarette packaging. In 

Vattenfall 1, Germany lowered environmental requirements of a coal power plant rather 

than defend a claim and Canada has repealed a law banning PCBs (a chemical used in 

coolants) rather than defend a claim. Aribtrators are also telling us that states are 

approaching them to assess the risk of a case before implementing policies.  

In terms of the EU’s new proposals, these problems remain. The right to regulate is no 

longer in a preamble (this is where it appears in other agreements), which would not be 

legally binding, but the issues of interpretation that I referred to previously still remain. 

They also haven’t addressed the issues of broad definitions of investment – ‘every kind 

of asset’, ‘having the characteristics of an investment’, allowing for broad scope and 

interpretation by tribunals and making the agreements unpredictable for governments. 

Alternatives to investment agreements 

There are a number of other ways that businesses can insure against these risks. Political 

Risk Insurance is available from governments, the World Bank and a number of banks 

based in the UK and elsewhere. In terms of the TTIP agreement, it could include state-to-

state dispute settlement, as Brazil is proposing under its new system. And of course there 

are protections under contracts and in domestic courts, which are what are available to 

domestic companies. 
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