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Building accountability under intense pressure: 
Lessons from Brazil’s ‘anti-corruption’ legislation  

 
COMMENT 

 
 

n August 2013, amid mounting street protests and general disgruntlement against 

politicians, President Dilma Rousseff of Brazil signed the Clean Company Act (CCA) 

into Law. The CCA (Law 12846/2013) is known as Brazil’s Anti-Corruption Law 

and seeks to make companies operating in Brazil liable for domestic and international 

acts of corruption. 

 

Brazil’s judicial system is rather slow and ineffective and has considerable backlogs of 

corruption cases. The new Law aims to facilitate the speedy prosecution of corruption 

cases, including by ushering in simpler administrative procedures and expanding the 

use of leniency agreements. 1 The CCA imposes civil and administrative punishment 

for companies operating in Brazil and overseas for bribery of Brazilian and foreign 

public officials. Under the Law, companies are liable for acts of corruption and bid-

rigging. There are also clauses outlawing facilitation payments by the company’s 

employees and third parties. The CCA, however, is limited to administrative sanctions, 

which can be imposed by the Executive branches at the federal, state and municipal 

levels. 

 

The Act came into effect in late January 2014. Following a wave of demonstrations 

against Rousseff’s administration, an implementing Decree was issued in March 2015. 

In December 2015, a provisional Executive Order (MP 703) amended the new Law 

and provided, among other things, a relief to companies signing leniency agreements 

in corruption cases, all the while allowing them to bid for public contracts. The Decree 

was the result of external pressure, especially from companies and from members of 

the Federal Court of Accounts (a body of the legislative branch of government in 

charge of auditing the executive branch). In passing the provisional order, the 

Executive claimed that the proposed changes were necessary to facilitate quicker 

administrative procedures, to foster economic activity, and to preserve jobs.  

 

To date, major corruption cases – including the Petrobras scandal – have resulted in 

business leaders being prosecuted and remanded in preventive custody under the 

Brazilian Penal Code, which only allows for the criminal prosecution of individuals. But 

no sanction has yet been brought against any company under the CCA.2 Despite 

mounting evidence of corruption and malfeasance, it is still unclear whether Brazil will 

enforce its Law effectively and use it to bring charges against big corporations such as 

                                                        
1 Mariana Mota Prado, Lindsey D. Carson and Izabela Correa, ‘The Brazilian Clean Company Act: Using 
Institutional Multiplicity for Effective Punishment’ (2015) Osgoode Legal Studies Research Paper No. 
48/2015. 
2 At the centre of the Petrobras scandal are allegations that contracts between construction firms and the 
state-run oil company Petrobras were overcharged and the extra money was channelled to fund political 
campaigns of various parties, especially those part of the ruling coalition at the federal sphere.   
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those involved in the Petrobras scandal. Some of the corporations under investigation 

which are in the process of negotiating leniency agreements with the Executive at the 

federal level are also important public sector contractors and traditional campaign 

contributors.3  

1. Objective and methodology 

This note explores how the CCA came into being. It begins by considering the anti-

corruption legislative history in Brazil over the last 15 years, and describes how 

gradual pressure (including from civil society and the media) eventually resulted in 

adoption of the CCA. The second section of the paper summarises key aspects of the 

Brazilian anti-corruption Law, by briefly comparing its main provisions with the UK 

Bribery Act and the US Foreign Corrupt Practices Act (FCPA). The note argues that it is 

important to understand the context within which anti-corruption laws are born in 

order to appraise their capacity to be effectively enforced. Having argued that the 

implementation of the Law falls short on different counts, the paper ends with a 

discussion of the steps the federal Government would need to take to ensure real 

accountability.  

 

We apply a rational approach to thinking about the main provisions and issues of this 

new Law. Gary Becker has suggested that crime (and therefore corruption) can be 

seen as a choice based on a cost-benefit analysis in order to maximise profits and 

minimise losses. The same principle is valid for both those who engage in criminal 

and corrupt behaviours and those who are supposed to enforce laws and follow 

internal rules. This pragmatism may help account for Brazil’s choice to slowly and 

partially address civil society’s claims whilst not rushing to improve systems that could 

punish major campaign donors and contractors in the country. 

  

This research is based on a mixed method approach, using secondary data analyses 

such as internal reports and official statements produced by both the Brazilian 

Executive and Legislative branches. Research also draws from informal discussions 

with some Congressional members directly involved in approving the CCA and with 

representatives of the Brazilian Anti-Corruption Agency within the central (‘federal’) 

government (Comptroller General’s Office, or CGU in Portuguese) that is officially in 

charge of enforcing the Law at the national level4.  

2. Timeline  

Although the Brazilian Clean-Company Act actually does not provide for criminal 

sanctions, it is still a very important tool for deterring corruption. Administrative 

sanctions mean that companies can be debarred from public procurement contracts 

                                                        
3 This includes for example: Andrade Gutierrez, Odebrecht, OAS, Camargo Correa, Queiroz Galvão, 
UTC, Toyo Setal 
4 The interim President of Brazil Michel Temer decided to disband the CGU and created instead the 
Ministry of Accountability, Transparency and Control in May through an Executive Order (MP 726/2016). 
All of CGU’s attributions were transferred to the new agency.   
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and can even be dissolved in conspicuous cases of corruption. Even though the word 

‘corruption’ appears only once in the Law, its scope is broad.  

 

The process which eventually resulted in the implementation of the CCA lasted over 

15 years. There are several turning points in this period during which corruption 

scandals eventually led to changes in policy and the law. This period was also 

characterised by a tug of war between various vested interests, particularly between 

those wanting to maintain (campaign financers) or change (civil society) the status 

quo.  

A. The 2000s: uncertain commitment towards anti-corruption 

In the year 2000, Brazil signed the OECD Anti-Bribery Convention, enacted three 

years earlier. In doing so, it committed to fighting international bribery and to passing 

anti-corruption legislation. Still, very few efforts in this direction were made in that 

decade, and the OECD criticised Brazil for not holding corporate entities liable for 

corrupt conduct. To account for this delay, civil servants working for the Comptroller 

General’s Office which were interviewed claim Brazil chose to wait for other anti-

corruption laws to come into effect (such as the 2010 UK Bribery Act) in order to 

model the Brazilian law on it. For as long as Brazil did not pass a law, therefore, it 

would fail to comply with international anti-corruption instruments focused on the 

‘supply side’ of corruption.   

B. 2010–2012: Design and discussion 

In February 2010, the federal Executive finally sent its first version of the Clean 

Company Bill to Congress for discussion. A statement signed by the Ministry of Justice, 

the Comptroller General Office and the Attorney-General of the Federal Government 

highlighted not only the gap in the Brazilian legislation, but also the need to co-

operate with other jurisdictions.5 The statement also claimed that in tackling private 

sector corruption, civil and administrative punishments were better than criminal ones, 

as they are faster to implement but also more efficient.  

 

Local elections were organised in 2012 in all 5,567 municipalities of Brazil.6 Taking 

into account donations to all local politicians who ran for office and all records of 

parties’ donations, at least six of the top 15 donors during the 2012 elections are now 

being investigated for corruption, as will be discussed next.  

C. 2013: Approval and enactment 

The Bill’s reading in Congress was at a standstill until April 2013, due to the lack of 

interest in approving new sanctions against potential campaign donors. When the Bill 

was once again reviewed and debated in Congress, Mr. Carlos Zarattini (Workers’ 

                                                        
5Câmara dos Deputados [Brazilian Lower Chamber], (2010) 
<http://www.camara.gov.br/proposicoesWeb/prop_mostrarintegra?codteor=735505&filename=MSC+
52/2010+%3D%3E+PL+6826/2010> Accessed 20 December 2015. 
6 Brazil added three new municipalities in 2013. 
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Party – São Paulo), the congressional member in charge of drafting the Bill, admitted 

to coming ‘under pressure from various business sectors’. This confirmed the clear 

interests that sought to undermine or indeed influence the Law. However, 

congressional members eventually pushed for two main changes to the Bill: a tenfold 

increase in the maximum fine and the inclusion of a leniency agreement provision.  

 

Mass rallies occurred again in June 2013. Protestors marched against corruption, but 

also demanded improvements to public services such as healthcare and education. 

These protests enticed Congress into approving the Bill. Whilst the Bill remained in the 

Lower House for approximately three years, the Senate approved it in only 16 days. 

President Rousseff followed suit by swiftly singing the Bill into Law on 1 August 2013.  

 

D. 2014: Entry into force  

 

Ms. Rousseff did not issue any implementation Decree in 2014, at a time when she 

was seeking re-election, even though the Decree is compulsory for the full 

implementation of the Law. The Laval Jato (or ‘Car Wash’) scandal broke out in March 

2014. Under this new corruption scheme, politicians conspired to appoint top officials 

at Petrobras (the state-controlled oil company), who colluded with a cartel of private 

companies to routinely overcharge on construction and maintenance contracts.7 The 

Federal Police, the Federal Prosecutor Service and the Federal Judiciary cooperated in 

the investigations. However, the Comptroller General Office awaited Ms. Rousseff’s 

re-election to start investigating 29 companies. Among these were the country’s 

leading construction firms which, according to evidence revealed by the investigation, 

had made significant off-the-books kickbacks to incumbents and parties from both the 

ruling coalition and a few from the opposition.  

 

Under Lava Jato, companies are alleged to have overcharged public contracts and to 

subsequently launder the profits as recorded donations to political campaigns. Of 

those companies under investigation, at least eight officially financed Dilma’s re-

election campaign while six of them officially financed the opposition candidate, Mr. 

Aécio Neves. In addition, over the past decade, these same companies have signed 

contracts with Petrobras totalling over 59 billion Reais (US$ 28 billion). Nine of those 

companies under investigation were also awarded public contracts worth 11.4 billion 

Reais (US$5.6 billion) between 2004 and 2014.8 

 

E. 2015: Guidelines and implementation 

 

President Rousseff issued implementation Decree 8420/2015 in March 2015. This 

could be seen as a reaction to growing demonstrations targeting her administration 

and calls for her impeachment. The Decree was complemented by two ministerial 

orders which contained additional guidelines on leniency agreements (910/2015) and 

                                                        
7 The nickname came about because the investigation started with a petrol station and its car wash 
allegedly used to launder some of the money in Brasília, the capital of Brazil. 
8 Contas Abertas, ‘Empresas da Lava Jato receberam R$ 11,4 bi do governo federal de 2004 a 2014’ 
(Nov.2014) <http://www.contasabertas.com.br/website/arquivos/10024> Accessed 7 March 2016. 

http://www.contasabertas.com.br/website/arquivos/10024
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which included guidelines for assessing the companies’ compliance programmes 

(909/2015). 9  Under these new rules, companies must prove that their integrity 

programme is not only enforced, but also fit for purpose and commensurate to the 

size and profile of the firm. Companies must also provide a record outlining how they 

prevented and punished wrongdoings, and must demonstrate the measures they take 

to comply with the Act and Decrees.  

 

In hindsight, the absence of criminal sanctions against companies falls short of the 

OECD standards as well as those set by the US and UK anti-bribery laws. However, 

analysts suggest the CCA meets and exceeds these laws in other areas (see Table 1).10  

3. Issues to be addressed 

There is as yet no guarantee that the CCA will be used to punish companies in Brazil, 

although it represents an important step to both ensure compliance with international 

anti-corruption frameworks and uphold the rule of law. Some politicians and law-

enforcement agencies consider some provisions of the law to be extremely 

controversial. The scope of sanctions in the Law has been criticised, since it allows 

punishing not only the company that allegedly engaged in corruption, but also all 

subsidiaries and/or companies that are part of a same group that benefited from the 

corrupt act. Another point which causes confusion is whether a same case can be 

investigated by different authorities at the local, state and national levels, with the 

possibility it would result in different punishments.  

 

It is possible that the Law will undergo further revisions. Should that be the case, 

therefore, there are some important issues that Brazil should address in order to 

guarantee the Law is effectively enforced and that there is a clear accountability 

mechanism in place.  

A. Offences  

The Law refers to several prohibited acts and provides sanctions accordingly: to 

promise, offer or give – directly or indirectly – any undue advantage to a public agent 

or a 3rd party; to hinder or interfere with investigations; to commit fraud or interfere in 

a fair competition for public contracts; and to finance or subsidise any act banned by 

the CCA. With the exception of public contracts, all these prohibited acts are unclear, 

however. For instance, whether or not facilitation payments and promotional 

expenses, such as travel or accommodation, are punishable is an open question. 

Enforcers believe that some concepts from the Brazilian Penal Code will be used to 

                                                        
9  Controladoria Geral da União (Office of the Comptroller General), ‘Portaria 909/2015’ (2015) 
<http://www.cgu.gov.br/sobre/legislacao/arquivos/portarias/portaria_cgu_909_2015.pdf> and 
‘Portaria 910/2015’(2015) < 
http://www.cgu.gov.br/sobre/legislacao/arquivos/portarias/portaria_cgu_910_2015.pdf > Accessed 7 
March 2016. 
10  Sonia Zaheer, ‘Brazil's Landmark Clean Companies Act: Comparison to the OECD Anti-Bribery 
Convention and Issues’ (Mar. 2014) Pacific McGeorge Global Business & Development Law Journal.  
Fernanda Odilla De Figueiredo, ‘Building up a convenient accountability: How the ‘anti-corruption’ law in 
Brazil was put into force’ (2015) Working paper. 
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ascertain the scope of applicable penalties. However, clear official guidelines should 

be produced to detail situations and minimise confusion. The two implementation 

Decrees fail to do so. 

B. Joint and objective liabilities 

A broad range of legal entities are subject to the CCA’s terms, such as non-Brazilian 

entities that operate through an office, branch, or representation office in Brazil, even 

if only temporarily. The current understanding is that the fine will be based on the 

gross revenues of the company to which the corrupt entity or subsidiary is directly 

linked, and not on the revenues of the group as a whole. However, only concrete 

cases will allow enforcers to determine when all the associated companies can be 

punished. It is therefore important to ascertain when sanctions could be applied 

against the whole corporate group, as opposed to a subsidiary alone. 

 

C. Criminal law and double leniency agreements 

 

The new law does not offer full criminal immunity for individuals. Hence, it raises 

doubts about the extent to which this might incentivise companies to report any 

misbehaviour. Moreover, in the case of companies operating together to manipulate 

markets (cartel offenses), a company that breaks both the Anti-Corruption Law and 

the Antitrust Law (12529/2011) should apply for two different leniency agreements 

with two different governmental agencies and may therefore be subject to two different 

regimes for reducing administrative fines. Some minor changes should be made in 

order to stimulate joint task forces and to avoid unproductive tensions between 

government institutions performing similar roles, as this can also lead to an increased 

waste of public money. 

 

D. Investigation and prosecution  

 

The Comptroller General Office (CGU), now renamed the Ministry of Accountability, 

Transparency and Control, is responsible for enforcing the Law where Brazilian 

companies pay bribes overseas. It is also in charge of securing leniency agreements, 

coordinating inquiries conducted by all the ministries and opening investigative 

procedures in cases that fall under the purview of federal institutions. In addition to 

this, any local authority in the 27 states and in the 5,670 municipalities can enforce 

the Law, but only a few of them have an internal agency equipped to do so.  

 

As a result, it is possible that different executive branches will investigate the same 

cases at the same time and impose different sanctions. It also remains unclear 

whether and how the administrative procedures will be shared with other law 

enforcement authorities, such as federal prosecutors and public attorneys.11 Clearly 

defining the role of every single enforcer throughout the federal state, or on the 

                                                        
11  Sonia Zaheer, ‘Brazil's Landmark Clean Companies Act: Comparison to the OECD Anti-Bribery 
Convention and Issues’ (Mar.2014) Pacific McGeorge Global Business & Development Law Journal. 
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contrary, opting to centralise enforcement within federal powers, is therefore called 

for.  

 

There are at least 29 companies currently being investigated by the former CGU, and 

another six of them have been offered leniency agreements.12 Executives and some 

employees of all of these companies are already being criminally prosecuted under 

the Lava Jato. As the Law exclusively applies to companies, police officers, prosecutors 

and judges have mainly been using the Brazilian Criminal Code to open more than 

1,000 investigative procedures against the suspects and to bring 36 criminal charges 

against 179 people. Figures show that by March 2016, 84 criminal sanctions were 

handed down against businessmen, civil servants and politicians. They were 

imprisoned for a combined period of 825 years.13 

 

Fourty nine plea-bargain agreements have been signed to date and have received 

mixed reactions. Some argue that businessmen and civil servants have been under 

psychological torture and kept in small prison cells for a prolonged duration, which 

has precipitated their confessions under duress. Defence lawyers claim they have been 

pressured to become whistle-blowers, whilst at the same time being kept in prolonged 

custody. But higher courts, such as the Superior Tribunal of Justice and the Supreme 

Court rejected several pleas of habeas corpus submitted by defendants. Police officers 

and prosecutors deny there has been any coercion, arguing instead that suspects were 

already in liberty when they negotiated their agreements.  

 

In addition, some bureaucrats and businessmen targeted in the Lava Jato investigation 

have already paid back bribery money they admit to having pocketed. Around US$ 

700 million in cash and properties have already been seized. Most impressive is the 

new group of inmates: a sitting senator, former congressional members, executives 

from the biggest construction firms, and a banker, have all been sent to jail on 

prolonged temporary custody. Despite the visible outcomes in the judiciary, 

administrative punishments that should be faster have not yet been imposed. In an 

attempt to justify the slowness regarding its administrative procedures, CGU argues 

that it is facing challenges in calculating the real financial losses directly related to the 

scheme at Petrobras.  

 

Before the anti-corruption agency within the central government concluded the 

ongoing investigations, however, the federal Executive branch made some further 

changes to the Law by issuing Executive Order 703/2015. This Order met some 

                                                        
12 Companies currently under investigation include: Camargo Corrêa, Engevix, Galvão Engenharia, Iesa, 
Mendes Junior, OAS, Queiroz Galvão, UTC-Constran, Odebrecht, Andrade Gutierrez, Alumni Engenharia, 
GDK, Promon Engenharia, Fidens Engenharia, Sanko Sider, Odebrecht Óleo e Gás, Odebrecht Ambiental, 
SOG Óleo e Gás, Tome Engenharia S/A, Egesa Engenharia S/A, Carioca Christian Nielsen S/A, Skanska Brasil 
Ltda, Eit Empresa Industrial Técnica S/A, MPE Montagens e Projetos Especiais S/Am, Techint Engenharia e 
Construções Ltda, NM Engenharia e Construções Ltda, Construcap CCPS Engenharia e Comércio S/A, Niplan 
Engenharia S/A and Jaraguá Equipamentos Industriais Ltda. The names of those negotiating lenience 
agreements are kept a secret.  
13  MPF (Federal Prosecutor Service), ‘Car Wash’s outcomes in numbers’ (2016) 
<http://lavajato.mpf.mp.br/atuacao-na-1a-instancia/resultados/a-lava-jato-em-numeros-1> Accessed 6 
March 2016. 
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companies’ demands and allowed them to sign contracts with the public service even 

after signing leniency agreements. The Order also called on other enforcers to be 

included – such as the prosecutor service and the Court of Account – in different 

phases of the administrative procedures and leniency agreements. In Brazil, Executive 

Orders have the force of law, and need to be voted in Congress. The Order must be 

ratified in Parliament within 90 days, though congressional members can amend it. If 

the Bill is not voted by the 90th day, no other bill can pass in Congress until the Order 

is voted on. There are signs that the interim government of Michel Temer might give 

up on this Executive Order altogether and keep to the original text approved in 2013. 

4. Conclusion 

Although it took fifteen years for Brazil to design, enact and put its anti-bribery law 

into effect, this was the result of different forces: strong campaigning from 

international anti-corruption organisations and national civil society on the one hand, 

and the influence of highly publicised corruption scandals on the other. At the same 

time, the lengthy adoption process of the CCA is also a result of staunch opposition 

from within the political sphere to changes in the status quo. Moreover, pressure from 

actors targeted by the Law (companies who are massive campaign donors and 

government contractors) may also explain the lack of accountability during these 

fifteen years. As this practice note demonstrates, it is vital to understand the context 

within which the Anti-Corruption Law was brought to light, including the power of 

vested interests, as this is also key to grasping the extent to which the Law can be 

enforced.  
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Table 1 - Main provisions of the FCPA, UK Bribery Act and the Brazilian Clean 

Company Act 14 

Main provisions FCPA 
Brazilian Clean 

Company Act 
UK Bribery Act 

Offence to bribe 

foreign (public) officials 
Yes Yes Yes 

Offence to bribe 

national (public) 

officials 

No Yes Yes 

Extraterritorial 

Jurisdiction  
Yes Yes Yes 

Targets (Jurisdiction) 

US companies 

and citizens, 

foreign companies 

listed on US stock 

exchange, or any 

person acting 

while in the US. 

Brazilian corporations, 

partnerships, and 

proprietorships, both 

for-profit and non-

profit. Foreign legal 

entities that operate 

through an office, 

branch, or 

representation office in 

Brazil, even if only 

temporarily, are also 

subject to the Law 

Individuals who 

are UK nationals 

or are ordinarily 

resident in the UK, 

and organizations 

that are either 

established in the 

UK or conduct 

some part of their 

business in the 

UK. 

Private-to-private 

bribery 
Yes No No  

Criminalise the 

acceptance of a bribe 
No 

No, although there are 

other laws in force that 

do it. 

 Yes 

Active and passive 

bribery 

Only active Only active Yes 

It includes different acts 

from bribery to be 

punished 

No 

Yes, such as 

obstructing an 

investigation 

No  

Corrupt intent 

Yes, there must be 

a corrupt intent to 

impose a penalty 

No No  

Allows facilitation 

payments and 

promotional expenses  

Yes 

No, although it still 

poses controversies 

about which kind of act 

is punishable.  

No 

Criminal liability Yes No Yes 

Objective responsibility No Yes 
Yes, for failure to 

prevent bribery. 

                                                        
14 US Department of Justice and US Securities and Exchange Commission, ‘A Resource Guide to the U.S. 
Foreign Corrupt Practices Act’ (Nov. 2012) and UK Min. of Justice, “The Bribery Act 2010: Guidance” 
(Mar. 2011). 
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Fines 

An individual can 

be fined up to 

US$250,000 per 

violation. For 

companies, a fine 

of up to 

US$2,000,000 

per violation.  

Up to 20% of the 

company’s gross 

revenue (the year 

before the opening of 

the investigative 

procedure) or up to 

60,000,000 Reais 15 

(when it is not possible 

to calculate the gross 

revenue)  

Unlimited 

Other penalties 

An individual may 

be given up to five 

years 

imprisonment. For 

companies, 

debarment from 

Public 

Procurement 

Contracts.  

Debarment from Public 

Procurement Contracts. 

Punishment is made 

public. The company 

may be dissolved in 

particularly egregious 

cases.  

Imprisonment of 

individuals for a 

maximum of 10 

years. For 

companies, 

debarment from 

Public 

Procurement 

Contracts.  

Plea bargaining/Self-

report of corrupting 

practices 

Yes 

Yes, and in doing so, 

fines are reduced by 

2% 

Limited 

Penalties for failing to 

maintain adequate 

systems of internal 

controls 

Yes 

Yes. Efficient 

compliance 

mechanism minimises 

the fines by 1% to 4% 

Yes 

Enforcers 

Both civil and 

criminal 

proceedings can 

be brought by 

DOJ and SEC 

 The Comptroller’s 

General Office 

(CGU) for 

administrative 

procedures in cases 

involving acts of 

corruption engaged 

overseas (both 

Brazilians companies 

paying bribe abroad 

and Brazilian civil 

servants receiving 

bribe overseas).  

 In the federal 

domestic realm, all 

ministries and also 

CGU. Prosecution 

Service can act in 

courts. Every state 

and municipality 

when it involves local 

civil servants. 

Both civil and 

criminal 

proceedings by 

Serious Fraud 

Office (SFO) 

                                                        
15 Equivalent to around USD 15 million 
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